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QUESTION PRESENTED 

Should a judge order a person removed from the District 
of Columbia to the State of Illinois when there is no indict¬ 
ment and the affidavit in aid of the extradition charges that 
the defendant was married in the city of Chicago, Illinois 
on December 18, 1950 at a time when he was lawfully mar¬ 
ried to another when in fact he was married in Indiana and 
was not in Illinois on December 18, 1950? 
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IN THE 


Umteb States! Court of Appeals 

For the District of Columbia Circuit 


CHICO HERNANDEZ, Appellant , 

v. 

W. BRUCE MATTHEWS, Appellee. 


Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia dismissing a 
petition for a writ of habeas corpus and remanding the 
petitioner to the custody of the respondent. Jurisdiction is 
vested in this Court by virtue of 28 U. S. C. A. 1291. 
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STATEMENT OF THE CASE 

The appellant was arrested in Washington, D. C. as a 
fugitive from justice on the basis of information received 
from Chicago, Illinois- The Chief Judge of the District 
Court ordered the appellant to be committed to the custody 
of appellee for removal to Chicago. The appellant then filed 
a petition for a writ of habeas corpus, which was granted. 
At the hearing on the petition it developed that the Requi¬ 
sition Papers from the Governor of Illinois were based on 
an affidavit sworn to by Chabella Hernandez before a Mu¬ 
nicipal Court judge in Chicago. There was no indictment. 
The affidavit (J. A. 7) charged the appellant with the 
crime of bigamy in that while lawfully married to the affiant 
he did wed one Mickey Jackson in the city of Chicago, 
County of Cook and state of Illinois on December 18, 1950 
and lived and cohabited with her in Chicago. The affiant 
then stated that the appellant was personally and physically 
present in Chicago on the 18th day of December 1950 and 
that thereafter he left the jurisdiction of the state of Illinois. 

The testimony at the hearing proved conclusively that the 
marriage of December 18, 1950 was performed in Indiana, 
not Illinois, and there was no proof that the appellant was 
in Chicago on December 18, 1950. The appellant testified 
that he was not in Chicago on that date and no one refuted 
that. The appellant further testified that he had not lived 
or cohabited with Mickey Jackson in the state of Illinois 
from December 18, 1950 to the time of testifying. Mickey 
Jackson testified that she had not at any time lived or 
cohabited with the appellant in the state of Illinois. Cha¬ 
bella Hernandez testified that the marriage complained of 
occurred in Indiana not Illinois and that at a date subse¬ 
quent to December 18, 1950 the appellant must have co¬ 
habited with Mickey Jackson who lived across the hall from 
she and appellant because he was frequently visiting Mickey 
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Jackson’s apartment. Chabella stated she learned in 1952 
of the second marriage. 

The bigamy statute in Illinois (J.A. 9) states that 
whoever having a former wife living, married another 
woman or continues to cohabit with such second wife in 
that state shall be deemed guilty of bigamy. 

The Judge hearing the petition concluded that it was 
unreasonable to believe that if the second wife lived across 
the hall that the appellant had not cohabited with her and 
therefore ordered the petition dismissed, the writ dis¬ 
charged and petitioner remanded to the custody of the 
respondent. This appeal followed. 
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CONSTITUTIONAL PROVISIONS AND 
STATUTE INVOLVED 

Article IV, Section 2, clause 2, of the Constitution of the 
United States provides: 

A Person charged in any State with Treason, Felony, or 
other Crime, -who shall flee from Justice, and be found in 
another State, shall on Demand of the Executive Authority 
of the State from which he fled, be delivered up, to be 
removed to the State having Jurisdiction of the Crime. 

Title 18, U. S. C. 3182 provides: 

Fugitives from State or Territory to State, District or 
Territory—Whenever the executive authority of any State 
or Territory demands any person as a fugitive from justice, 
of the executive authority of any State, District or Terri¬ 
tory to which such person has fled, and produces a copy of 
an indictment found or an affidavit made before a magis¬ 
trate of any State or Territory, charging the person de¬ 
manded with having committed treason, felony, or other 
crime, certified as authentic by the governor of chief magis¬ 
trate of the State or Territory from whence the person so 
charged has fled, the executive authority of the State, Dis¬ 
trict or Territory to which such person has fled shall cause 
him to be arrested and secured, and notify the executive 
authority making such demand, or the agent of such author¬ 
ity appointed to receive the fugitive, and shall cause the 
fugitive to be delivered to such agent when he shall appear. 
If no such agent appears within thirty days from the time 
of the arrest, the prisoner may be discharged. June 25, 
1948, c. 645, 62 Stat. 822. 


5 


SUMMARY OF ARGUMENT 

The bigamy statute of Illinois makes it possible to com¬ 
mit the crime of bigamy in one of two ways. (J.A. 9) 
The first is the marrying of another in Illinois while legally 
married and the second is where a person already lawfully 
married marries a second person in some jurisdiction other 
than Illinois and then thereafter lives and cohabits with the 
second spouse in Illinois. The requisition papers in this 
case charged the appellant with having violated the statute 
in the first respect to wit that he married another in Chi¬ 
cago, Illinois on December 18,1950 and lived and cohabited 
with her. The undisputed facts are that the marriage 
occurred in Indiana and the appellant was not in Illinois 
on December 18, 1950. The appellant therefore was not 
substantially charged in the state of Illinois with the crime 
of bigamy and should be discharged from custody. 

ARGUMENT 

This Court has said in Young v. Matthews 84 D. C. Ap¬ 
peals 345, that a person must be shown to have been in the 
jurisdiction at the time the alleged crime was committed. 
The facts here show that the appellant is charged by affi¬ 
davit, there being no indictment, with having consumated 
a second marriage in Chicago, Illinois on December 18, 
1950. The undisputed facts further show that the appellant 
was not in Chicago on December 18,1950 and that the mar¬ 
riage in question occurred in Indiana. 

This Court in Johnson v. Matthews, 86 D. C. Appeals 
376, said “Court of Asylum state may determine whether 
a crime has been charged in demanding state, whether 
fugitive in custody is person so charged and whether fugi¬ 
tive was in demanding state at time alleged crime was 
committed.’’ Therefore the Court here should have with 
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the undisputed facts before it concluded a crime had not 
been charged by Illinois. 

It might be argued by some that the facts adduced at the 
hearing tended to show that the appellant may have com¬ 
mitted bigamy under the second part of the Illinois statute 
and the appellant believes that the trial Court must have 
held the appellant under that theory. It is most respectfully 
urged though, that, that reasoning is contrary to the deci¬ 
sion of this Court in Fowler v. Ross, 90 D. C. Appeals 305. 
This Court there said that the lower Court must find that 
a crime has been substantially charged. The proof of the 
appellant having committed the same crime at a date later 
than the date charged is not sufficient to cause his removal. 
In the instant case there is no charge against the appellant 
after December 18, 1950 in the requisition papers. The 
charge in the complaint here is certainly not a charge of 
crime which should sustain an extradition challenged by 
habeas corpus. 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of 
the District Court should be reversed. 

Charles E. Ford, 

H. Clifford Allder, 

Attorneys for Appellant. 
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25 STATE OF ILLINOIS ) ™ 
COUNTY OF COOK f 


IN THE MUNICIPAL COURT OF CHICAGO 


People of the State of Illinois 
vs. 

Chico Hernandez 


I BIGAMY 
) No. 53 MC 2264 


AFFIDAVIT OF CHABELLA HERNANDEZ IN AID 
OF THE EXTRADITION OF CHICO HERNANDEZ, 

DEFENDANT AND FUGITIVE FROM JUSTICE 

CHABELLA HERNANDEZ, being first duly sworn on 
oath, deposes and says that she is a resident of the City of 
Chicago, County of Cook and State of Illinois; that Chico 
Hernandez is the defendant and fugitive from justice herein 
named; that the said Chico Hernandez on the 18th day of 
December, A.D. 1950 at the City of Chicago, County of 
Cook and State of Illinois, did then and there unlawfully, 
willfully and feloniously marry one Mickey Jackson, and 
the said defendant then and there was married to Chabella 
Hernandez, and the said defendant then and there well 
knowing his former wife was alive and the said defendant 
never having been divorced or have said marriage to said 
Chabella Hernandez, declared void by lawful authority, 
lived and cohabited with Mickey Jackson, as man and wife 
in the City of Chicago, County of Cook and State of Illinois; 
all of which appears from a certified and exemplified copy 
of an affidavit (complaint) and warrant filed in the Muni¬ 
cipal Court of Chicago, a copy of which is attached hereto 
and made a part hereof. 

Affiant further says that she knows of her own knowledge 
that the said defendant was personally and physically pres¬ 
ent in the City of Chicago, County of Cook and State of 
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Illinois on the 18th day of December, A.D. 1950 and that 
thereafter he left the jurisdiction of the State of Illinois 
and is now in Washington, D.C. as this affiant is informed 
from a communication received from Edgar E. Scott Chief 
of Detectives Metropolitan Police, Washington, D.C., stat¬ 
ing the said defendant is in custody there. 

26 Page No. 2 

Affiant further says that this prosecution is not 
brought for the purpose of allowing anyone to ride free 
at the expense of the State of Illinois, or to collect a civil 
debt, but is bona fide in every respect, and when the said 
defendant is returned to this jurisdiction, he will be prose¬ 
cuted to the full extent of the law. 

/s/ Mrs. Chabela Hernandez 

SUBSCRIBED AND SWORN to before me 
this 16th day of November, A.D. 1953. 

/s/ Jay Schiller i 

JUDGE OF THE MUNICIPAL 
COURT OF CHICAGO 
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27 STATE OF ILLINOIS ) SS 
COUNTY OF COOK ) 

IN THE MUNICIPAL COURT OF CHICAGO 

THE PEOPLE OF THE STATE 
OF ILLINOIS 
vs. 

CHICO HERNANDEZ 

THE STATUTE UPON WHICH IS BASED THE 
IN THIS CASE IS AS FOLLOWS: 

Section 28. Whoever, having a former husband or wife 
living, married another person, or continues to cohabit with 
such second husband or wife in this State, shall be deemed 
guilty of bigamy, and be imprisoned in the Penitentiary not 
less than one nor more than five years, and fined not ex¬ 
ceeding $1,000: Provided, nothing herein contained shall 
extend to any person whose husband or wife shall have been 
continually absent from such person for the space of five 
years together, prior to said second marriage, and he or 
she not knowing such husband or wife to be living within 
that time. Also, nothing herein contained shall extend to 
any person that is, or shall be at the time of sufch second 
marriage divorced by lawful authority from the bands of 
such former marriage, or to any person where the former 
marriage hath been, by lawful authority, declared void. 

/s/ John Gutknecht 

State’s Attorney of Cook County, 
Illinois. 


BIGAMY 
53 MC 2264 


REVISED ILLINOIS CAHILL’S 
STATUTES, 1925, CRIMINAL CODE, 
CHAPTER 38, Sec. 28, Page 843. 
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28 STATE OF ILLINOIS, • 

CITY OF CHICAGO. j ’ 

IN THE MUNICIPAL COURT OF CHICAGO 

Chabella Hernandez of 1310 Roosevelt Rd., Chicago, Ill., 
complains to Jay Schiller, one of the Judges of The Muni¬ 
cipal Court of Chicago, and being duly sworn and examined 
on her oath, states that Chico Hernandez did on the 18th 
day of December, A.D. 1953, at the City of Chicago, in the 
State aforesaid, Did then and there unlawfully, wilfully 
and feloniously marry one, Mickey Jackson, and the said 
defendanr then and there was married to, Chabella Hernan¬ 
dez, and the said defendant then and there well knowing 
his former wife was alive and the said defendant never 
having been divorced or have said marriage to, Chabella 
Hernandez, declared void by lawful authority, lived and 
cohabited with, Mickey Jackson, as man and wife in the 
City of Chicago, County of Cook, State of Ill., contrary 
to the Statute in such case made and provided, and against 
the Peace and Dignity of the People of the State of Illinois. 
Bigamy in viol, of Par. 75 Chap. 38 

This complainant further states that_he has just and 

reasonable grounds to believe and does believe that said 
Chico Hernandez committed such offense. 

WHEREFORE, the said Chabella Hernandez prays a 
warrant may issue against the said Chico Hernandez ac¬ 
cording to law. 

Chabella Hernandez 

Subscribed and sworn to before me this 29th 
day of January, A. D. 1953 

JAY A. SCHILLER 

Judge of The Municipal Court of Chicago. 
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• ••••••• 

37 FINDINGS OF FACT AND 

CONCLUSIONS OF LAW 

This cause coming on for consideration on a petition for 
a writ of habeas corpus, and the Court having considered 
the petition, the writ, the return and answer thereto, the 
evidence adduced in open Court, the Court states its find¬ 
ings of fact and conclusions of law as follows: 

1. The petitioner is in the custody of the respondent, as 
the result of an order to surrender signed by Chief Judge 
Bolitha J. Laws, on December 9, 1953, in extradition pro¬ 
ceedings, in re the State of Illinois v. Hernandez, requisi¬ 
tion number 1104. 

2. The petitioner is the same Chico Hernandez named in 
the requisition papers from the Governor of the State of 
Illinois. 

3. The petitioner is substantially charged in the State of 
Illinois with the crime of bigamy. 

4. The petitioner is a fugitive from justice from the State 
of Illinois. 


/s/ Edward M. Curran 
JUDGE 
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• • • • • • • # 

i 

38 ORDER 

This cause having come on for consideration on a 
petition for a writ of habeas corpus, the writ, the return and 
answer thereto, evidence adduced in open Court, and it ap¬ 
pearing to the Court that the petitioner is lawfully detained 
by the respondent, it is this 14th day of January, 1954, 
ORDERED, that the petition be dismissed, the writ be 
discharged, and the petitioner be remanded to the custody 
of the respondent. 

/s'/ Edward M. Curran 
JUDGE 

• • • • • • • • 

39 STATE OF INDIANA, LAKE COUNTY, ss: 

This certifies, That I joined in Marriage as Husband 
and Wife, Chico Hernandez and Mickey Jackson on the 
18th day of December, 1950. 

/s/ Harvey T. Minas J. P. 

39 STATE OF INDIANA, LAKE COUNTY, ss: 

I, Bartel Zandstra, Clerk of the Circuit Court within 
and for said County of Lake, and State of Indiana, do here¬ 
by certify the foregoing to be true and correct, copies of the 
Marriage License and Certificate of Marriage of Chico Her¬ 
nandez and Mickey Jackson, as the same now appear of 
record in the Marriage Records in my office. 

IN WITNESS WHEREOF, I have hereto subscribed my 
name and affixed the seal of said court, at Crown Point, 
Indiana, on this 22nd day of October, 1952. 

i 

/s/ Bartel Zandstra, 

Clerk Lake Circuit Court 
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• • - • • • • • • 

3 The Court: Is the petitioner held as a result of an 

order signed by Chief Judge Laws in an extradition 
proceeding? 

Mr. Allder: Yes, Your Honor. 


9 Q. State your full name, please. A. Chico Her¬ 
nandez. 

Q. Where do you live? A. 1742 E. North Avenue, Balti¬ 
more, Md. 

• ••••••• 

10 The Court: Do you want to answer me whether 
or not you are married or not? You don’t have to. 

The Witness: I am married to her, yes, Your Honor. 
The Court: WLere did you marry her? 

The Witness: In Crown Point, Indiana. 

11 The Court: Without having divorced Chabella? 
The Witness: That is right, Your Honor. 

• •••••••« 

The Court: Where did you go after you married Mickey 
Jackson? 

The Witness: I went back home to Chabella. 

The Court: Where did she go? 

The Witness: Who went? 

The Court: Mickey Jackson. 

The Witness: She lived right across the hall. 

The Court: WTiere? 

The Witness: She continued living in her own apartment. 
The Court: Where is that located? 

The Witness: 1310 W. Roosevelt Road, Chicago, Illinois. 
The Court: She lived in Chicago and you lived in Chi¬ 
cago? 

The Witness: Yes, Your Honor. 


14 


The Court: And you didn’t live with her? 

The Witness: Not ever. 

The Court: Not ever? What did you marry her for? 
The Witness: Because I love<i her. 

• •#••••# 

12 The Court: Where does she.live now? 

The Witness: She is living with me in Maryland. 

• •*•*•••* 

Q. Did you ever live with her in Chicago or any other 
place in Illinois as man and wife? A. No. 

• • * • * • • • # 

Q. Did you live in other jurisdictions with her other 
than Illinois? A. Yes. 

• •*••••• 

13 Q. And you married Mickey Jackson December 
18, 1950, is that right? A. That is right. 

Q. In Indiana? A. Yes. 

14 Q. Without having divorced Chabella? A. That 
is right. 

• •#••• * • 

15 Q. State your full name, please. A. Chabella Her¬ 
nandez. 

Q. Where do you live? A. 1310 W. Roosevelt Road. 

• • * • • • * • 

16 Q. Did there come a time when you executed an 
affidavit charging Chico Hernandez with bigamy? A. 

Yes. 

Q. And in the affidavit, you said that he had been married 
in Chicago to another person; you didn’t know that to be 
true, did you? A. That was an error on the paper, I didn’t 
know that until we got here. 

Q. That was wrong, is that right? A. On the affidavit, 
yes. 

Q. What is that? 



15 


• ••••••• 

17 The Court: Did she live in Chicago ? 

The Witness: Yes, she lived in Chicago. 

The Court: Did she live in Chicago after she married 
your husband? 

The Witness: Yes, for a year and a half, I didn’t know 
they were married, he lived with both of us. 

The Court: How do you know he lived with her? 

The Witness: Because she was right next door and he 
spent a lot of time there. 

The Court: Did you see him go in? 

The Witness: Yes, he’d spend lots of time there, he had 
her house key. 

• ••••••• 

18 Q. You didn’t see that? A. Yes, I saw that, I went 
after him. I’d get him out of there sometimes I’d 

say, “What are you doing here?” and I didn’t know they 
were married until after he left the home and he went on 
the road with her. She called me up and said, “Chico asked 
me to go and play fairs with him.” 

I said, “How come he asked you?” I danced with him 
and he asked her, and she hung up the phone fast and I 
didn’t hear from them until September, until they came 
back from the road and then she told me, “If you think you 
are so smart, we are married, we have been married since 
1950.” 

I said, “How could you, he is my husband, you can’t 
marry him.” She said, “We are, and unless you sign those 
divorce papers to free him of the bigamy charge, you won’t 
get a penny for support for your children.” And I have 
never received a penny for support for my children. 

Q. After the date you say he got married in Indiana, De¬ 
cember 18, 1950, did he live next door with her after that 
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date? A. He lived with both of us, he still lived with me, 
I didn’t know he was married. He lived with me until July- 
1952 and he also was in there with her. She’d cook for 
him. 

19 Q. And you saw that with your own eyes ? A. Oh, 
yes, sir. 

Q. You knew that he was sleeping with her, is that right? 
Is that what you are saying? 

The Court: She didn’t say she saw them sleeping. 

Mr. Allder: Yes, Your Honor. 

By Mr. Allder: 

Q. You mean he kept clothes there? A. He had some of 
his costumes there. Oh, she washed for him once in a while 
because I was so busy, I had so much of my own laundry, 
he’d relieve me of it and he’d have her do some of his 
laundry. ; 

* • • • • • • • * 

Q. State your full name please. A. Mickey Jackson. 

By Mr. Allder: 

Q. Now, December 18, 1950, in Crown Point, Indi- 

20 ana, did you marry Chico Hernandez? A. Yes r I 
did. 

i 

Q. After that date, at any time up to and including now, 
did you live anywhere in the State of Illinois with him ? A. 
No, sir. 

The Court: Did you live in Illinois ? 

The Witness: I lived in Illinois. 

The Court: Did he live in Illinois ? 

The Witness: Yes, he did, but he never lived with me. 
The Court: All right. But you lived in Indiana with him? 
The Witness: Yes, sir. 

• • * • • • • • • 

The Court: How many states did you live with him ? 1 
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The Witness: Quite a few. 

The Court: Every state but Illinois? 

The Witness: Yes, sir; not every state. 

• ••••••• 
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counterstatement of the case 

This is an appeal from a habeas corpus proceeding on 
an extradition requested by the State of Illinois (J.I A. 
7-10; R. 22-30). After a hearing on each, extradition was 
ordered, and the subsequent writ of habeas corpus dis¬ 
charged (J. A. 11-12). Appellant is on bond pending this 
appeal. 

On December 9, 1953, appellant was brought before the 
Chief Judge of the District Court, acting as executive in 
this jurisdiction. 23 D. C. Code § 401. A hearing was held 
upon requisition papers from the State of Illinois, which 
were based upon the affidavit of one Chabella Hernandez 
(18 U. S. C. '§3182). Said affidavit was made before a 
magistrate (J. A. 7-8). The Chief Judge found that appel¬ 
lant was the same person named in the requisition papers; 
was substantially charged by those papers with the Illi¬ 
nois crime of bigamy (J. A. 9); and was a fugitive from 
justice of Illinois. In the course of the hearing, the Chief 
Judge stated (R. 4): 


(l) 
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The Court: I think the question of continuing liv¬ 
ing together may be one for consideration or to test, 
but it ought to be on habeas corpus. 

The Chief Judge honored the Illinois requisition and or¬ 
dered appellant surrendered to the Illinois authorities. 
Appellant was remanded to the custody of appellee, United 
States Marshal, pending execution of the order of sur¬ 
render. 

On the same day, December 9, 1953, appellant filed in the 
District Court a petition for a writ of Habeas Corpus (R. 
32). The writ issued (R. 33), and appellee filed a return 
and answer thereto (R. 35). A hearing was held January 
14, 1954 (R. 1-21). 

In the hearing, appellant acknowledged that the Illinois 
statute was in the disjunctive and could be breached in 
two ways: by a specified marriage, or by specified co¬ 
habitation (R. 7). He proferred proof that the marriage 
had not been perpetrated in the required manner, because 
said marriage had taken place in Indiana rather than 
Illinois; and contended that there was no valid charge of 
the specified cohabitation (R. 7). Appellant further con¬ 
tended that, although the asylum jurisdiction could not go 
behind an indictment forwarded from the demanding state, 
the asylum jurisdiction could go behind an affidavit which, 
as here, was forwarded in lieu of an indictment (R. 8). 
The District Court allowed the presentation of proof. 

Appellant testified he had married Mickey Jackson (on 
December 18, 1950—R. 13) while still married to the af¬ 
fiant, Chabella; but testified that said marriage occurred 
in the State of Indiana (R. 10-11). He stated that “after 
[he] married Mickey Jackson . . . [he] went back 

home to Chabella” (R. 11); and that Mickey Jackson went 
to and “continued living in her own apartment”, “which 
was right across the hall” (R. 11). He stated he had mar¬ 
ried Mickey because he “loved her”; but he had “not ever” 
lived with Mickey in Illinois—though Mickey was his pro¬ 
fessional dancing partner and they had lived together in 
jurisdictions other than Illinois (R. 11-12). Appellant 
further testified that, although he had written and talked 
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to Chabella on the telephone from “time to time”, he had 
never told Chabella he was living in the State of Illinois 
with Mickey Jackson (R. 12-13, 14). 

Chabella Hernandez testified she had executed the af¬ 
fidavit which was part of the extradition papers. The charge 
that appellant’s marriage to Mickey Jackson had occurred 
in Illinois, rather than Indiana, was an error, which was not 
discovered until these proceedings (J. A. 14; R. 16). She 
testified that Mickey Jackson had lived with appellant in 
Chicago, Illinois, for “a year and a half” after Mickey 
and appellant were married. Chabella testified she knew 
this because Mickey “was right next door and [appellant] 
spent a lot of time there;” appellant had Mickey’s door 
key; Mickey would cook and wash for appellant; appellant 
kept some of his costumes in Mickey’s apartment; many 
times she had gone to Mickey’s apartment “after” appel¬ 
lant. This had occurred “all during 1951 and 1952;” and 
after appellant’s December 18, 1950, marriage to Mickey 
Jackson. (J. A. 15-16; R. 17-18). 

Mickey Jackson testified she had married appellant on 
December 18,1950, in Indiana; but after that date had never 
lived with appellant “anywhere in the State of Illinois”. 
Both she and appellant had thereafter lived in Illinois; 
but they had not lived together there. They had lived to¬ 
gether in “[e]very state but Illinois” (J. A. 16-17; R. 
19-20). 

Appellee introduced into evidence requisition papers 
numbered 1104. The court entered findings that appellant 
was the person named in the requisition papers; was 
thereby substantially charged with the Illinois crime of 
bigamy, and was a fugitive from justice from Illinois (J. 
A. 11, R. 37); ordered the petition dismissed and the writ 
discharged (J. A. 12, R. 38); and, set an appeal bond of 
$300 cash collateral (R. 21). This appeal ensued. 

SUMMARY OF ARGUMENT 

It is conceded that the charge of bigamy is insufficient 
as to the marriage-method of breaching the Illinois statute. 
However, the charge is sufficient as to the cohabitation- 
method. The latter charge is validly instituted by an “af- 
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fidavit made before a magistrate” 18 U. S. C. § 3182. That 
affidavit purports to charge the Illinois crime of bigamy 
by the cohabitation method. The affidavit does not charge 
that crime in future, distinguishing the instant case from 
Fowler v. Ross, infra —relied upon by appellant. Appel¬ 
lant’s position resolves itself into a conflict of evidence— 
which does not forestall extradition. Brusand v. Matthews, 
in fra. 

ARGUMENT 

I 

Appellant’s Defense Is Reduced to a Conflict of Testimony 
Regarding Fugitivity and Guilt: Which Defense Does Not 
Forestall Extradition. 

There is no dispute between the parties concerning the 
fact that the Illinois statute can be breached in two ways; 
by a marriage, or by cohabitation (Br. p. 9, 5; R. 27, 7). 
There is no dispute regarding the marriage feature. The 
complainant, Chabella, admitted her charge that the mar¬ 
riage had occurred in Illinois was an “error” (J. A. 14, 
R. 16). It is, therefore, conceded that the case of Hyatt v. 
New York ex rel Corkran, 188 U. S. 691, 23 S. Ct. 456, 47 L. 
Ed. 657 (1903) is applicable as to this conceded fact; estab¬ 
lishes appellant’s absence from the State of Illinois at 
the time when the marriage occurred (J. A. 12, R. 39; R. 
36); and thereby renders the charge of marriage insuf¬ 
ficient for extradition purposes. However, appellee con¬ 
tends that the requisition papers are still sufficient, in that 
they also charge, validly, the Illinois crime of bigamy by 
the cohabitation method. 

This charge of bigamy by cohabitation is presented by 
way of an affidavit, which is sworn to before, examined, 
and certified by a Judge of the Municipal Court of Chicago 
(J. A. 10-11, R. 27-28). This is an “affidavit made before 
a magistrate,” within the terms of the controling statute, 
18 U. S. C. § 3182 (Appellant’s Br. p. 4). As such, it is a 
sufficient charge for extradition purposes. In the Matter 
of Strauss, 197 II. S. 324, 25 S. Ct. 535, 49 L. Ed. 774 (1905); 
Riley v. Colpoys, 66 App. D. C. 116, 85 F 2d. 282 (1936); 
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Watts v. Splain, 51 App. D. C. 129, 277 Fed. 335 (1921); 
Webster v. Splain, 45 App. D. C. 567 (1917); Hard v. Splain, 
45 App. D. C. 1 (1916); Goodale v. Splain, 42 App. D. 0. 
235 (1914). That affidavit charges “. . . that the said 
Chico Hernandez on the 18th day of December, A. D. 1950, 
at the City of Chicago, County of Cook and State of Illinois, 
did [marry] . . . and . . . lived and cohabited with 
Mickey Jackson, as man and wife . . .” Thereafter the 
affiant, Chabella, certified: “that she knows of her own per¬ 
sonal knowledge that said defendant was personally and 
physically present in the City of Chicago, County of Cook 
and State of Illinois on the 18tli day of December, A. D. 
1950.” (J. A. 7-8; K. 25-26). 

Appellant does not dispute the obvious import of that 
language; nor, does he deny that the language imports a 
breach of the Illinois bigamy statute (Br. p. 6; R. 9). In¬ 
stead he relies upon Fowler v. Ross, 90 U. S. App. D. C. 
305, 196 F. 2d 25 (1952) (Br. p. 6): 

“. . . This Court there said that the lov r er Court 
must find that a crime has been substantially charged. 
The proof of the appellant having committed the same 
crime at a date later than the date charged is not suf¬ 
ficient to cause his removal. In the instant case there 
is no charge against the appellant after December 
18, 1950 in the requisition papers. The charge in the 
complaint here is certainly not a charge of crime which 
would sustain an extradition challenged bv habeas 
corpus.” 

In Fowler, the affidavit in question charged a date in March j 
and Ross contended that this charge incompassed sub¬ 
sequent dates, including a date in May —on which Fowler 
w T as admittedly in the demanding state. The court held the 
affidavit could not be construed to charge the May date, even 
accepting the general principle invoked by Ross, “because 
the complaining affidavit was made . . . two days before 
May 1. A crime cannot be charged in f uturo” (90 U.S. App. 
D. C. at 313). The affidavit here in issue was executed al¬ 
most three years after the event charged. 
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Obviously, appellant’s reliance must be upon the mar- 
rige certificate, to show him in Indiana on the date charged; 
and, the testimony of appellant and Mickey Jackson to show 
that they never, ever, cohabited in Illinois as husband and 
“second wife”. Neither appellant nor Mickey Jackson 
testified they were never in Illinois on the date charged, 
December 18,1950. Rather, appellant testified that both he 
and Mickey Jackson returned to their respective, abutting, 
apartments “after [he] married Mickey Jackson” (J. A. 
13, R. 11). Affiant, Chabella, swore in her affidavit that ap¬ 
pellant was in Illinois on December 18, 1950; and also testi¬ 
fied in the hearing that he and Mickey Jackson cohabited 
(J. A. 15-16, R. 17-18). The construction of this situation, 
most favorable to appellant, is that the marriage certifi¬ 
cate raises a presumption that lie was absent from Illinois, 
in Indiana, the whole day of December 18, 1950, and for 
that reason his absence is demonstrated and therefore the 
charge invalid. Indiana and Illinois are adjoining states, 
and no such presumption arises. But even if such a pre¬ 
sumption arises, all dates after December 18, 1950, to the 
date of the affidavit are to be incorporated into the charge 
for extradition purposes. 11 yalt v. New York ex rel. Cork- 
ran, supra; Richards v. Matthews, 93 U. S. App. D. C. 70, 
207 F. 2d 227 (1953); Foicler v. Ross, supra; Hayes v. 
Palmer , 21 App. D. C. 450 (1903). Appellant is therefore 
left with conflicting evidence on the issue whether he did 
or did not, in fact, ever cohabitate with Mickey Jackson in 
Illinois on or after December 18, 1950 and prior to Novem¬ 
ber 11, 1953. Such a conflict in the evidence is insufficient 
to forestall extradition. The testimony and charge of the 
affiant must be respected in spite of the error as to the 
place of marriage. Bruzaud v. Matthews, 93 U. S. App. 
D. C. 47, 207 F. 2d 25 (1953). The courts of the asylum 
jurisdiction will not try the facts to determine guilt or 
innocence Pettibone v. Nichols, 203 U. S. 192, 206, 27 S. Ct. 
Ill, 51 L. Ed. 148 (1906). 
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CONCLUSION 

Wherefore, we respectfully submit the judgment of the 
District Court should be affirmed. 

Leo A. Bover, 

United States Attorney, 

Lewis A. Carroll, 

Edward 0. Fennell, 

Carl W. Belcher, 

Assistant United States Attorneys. 
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